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Checkligt to consider in drafting business related ADR clauses:
Broad verses Narrow Clause?

“Any controversy or clam arising out of or relating to this contract, or the
breach thereof, shall be settled by arbitration administered by the

Association under its Commercid Arbitration Rules, and judgment on the award
rendered by the arbitrator(s) may be entered in any court having jurisdiction
thereof.”

Should dl disputes be arbitrable?

» What, if anything, should be excluded?

> Injunctive/Provisond relief?

» Who decides arbitrability issues?

> Will court action be necessary to “clarify” scope of what is arbitrable?

Will the dause be sdf-enforcing?
> Isit merdy an “Agreement to Agree?’
» Walver of non-sdf-enforcing clause?

Will the dause clearly state whet arbitra rules will apply?
» Aredl those rules appropriate for “your” dispute?

» Should the rules be tailored?

» Waiver of gpecified arbitrd rules?

How/who will decide the number and composition of the arbitration pand?
Pro/Cons of using/providing a“named” arbitrator in the clause—
sunsat/unavailability provison?

Do “you” only want 1 arbitrator?

Subject matter expertise important?

Due-Diligence on arbitrator sdlection?

Party- Appointed Arbitrators?

v' Roleof AAA/ABA Code of Ethics—incorporate into contract?
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Any “sgnificant” procedurd issues that should/not be addressed in clause?
» ClassActions

» Discovery permitted and, if so, permitted scope?

» Who car/should Sgnvissue subpoenas?



Where will the arbitration take place—venue?

Will the specified venue control ?

Will/should the arbitral association make abinding decison on locae?
Will enforceghility of venue be an issue?

Will any State statute “control” venue question notwithstanding contract
provison providing for venue?

v Roleof Federd Arbitration Act (FAA)?
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Fees, Costs, Attorney Fees Recovered?

» SeeLeamonv. Krakiewcz, (FO38025, Calif. Ct. of Appedls, Ffth Didrict, filed
2/24/2003), compliance with contractua pre-arbitration provison, i.e. mediation,
required in order to obtain atorney fees?

Choice of law for contract verses choice of law for arbitration provision

Should/does the clause “require’ the arbitrator to “follow the law?’
> “Manifest Disregard of the Law” standard?
» Grounds for gpped in contract?

Other drafting concerns.

» Bar punitive damages?

» Prohibit joinder of parties?

> Reasoned award required from arbitrator(s)?

Any clause enforcement issues?

Unconscionability—Fairness

Applicability of Contract defenses

Severability

Preemption—FAA?

Does the Cdifornia udicia Council Arbitration related rules on disclosure, etc.
“trump” the FAA? (See ”Stock Answer to Ethics Spat,” ABA Journa, March
2003, page 14)
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Specific concerns in drafting that are unique to the nature/business of dispute?

» Employment/Discrimination

» Franchise

> Baseball Arbitration desired to “ensure” negotiated/mediated solution?

See American Arbitration Association “Drafting Dispute Resolution Clauses—A
Practical Guide” Also, vigtthe AAA website a www.adr.org.
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